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PRINCIPLES OF INTERNATIONAL LAW APPLIED BY 
THE SPANISH TREATY CLAIMS COMMISSION 

The treaty of peace, concluded at Paris, between the United 

States and Spain, December 10, 1898, provided, in Article VII, as 

follows : 

The United States and Spain mutually relinquish all claims for in- 
demnity, national and individual, of every kind, of either Government 
or of its citizens or subjects, against the other Government that may have 
arisen since the beginning of the late insurrection in Cuba, and prior 
to the exchange of ratifications of the present treaty, including all claims 
for indemnity for the cost of the war. The United States will adjudicate 
and settle the claims of its citizens against Spain relinquished in this 
article. 

By an Act of Congress approved March 2, 1901, a Commission to 
be composed of five members appointed by the President, by and 
with the advice and consent of the Senate, was created to examine 
and adjudicate all the claims of the citizens of the United States, 
which the United States, by the above article, agreed to adjudicate 
and settle. The same Act made provision for an additional Assistant 
Attorney-General to appear and defend the United States in all pro- 
ceedings before the Commission. The Commission constituted pur- 
suant to the provisions of this Act completed its work on May 2, 
1910. 

CLAIMS ADJUDICATED 

Five hundred and forty-two (542) claims were filed with the 
Commission. The total amount of these claims, according to the 
petitions with amendments filed prior to April 9, 1902, was 
$62,672,077.28. By subsequent amendments, the amount was in- 
creased to $64,931,694.51. The awards made by the Commission 
amount to $1,387,845.74. Claims were presented for damages sus- 
tained by American citizens in the Philippines, the Caroline Islands, 
Porto Rico, and the United States, but the larger number re- 
sulted from the destruction of property in Cuba during the insur- 
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rection of 1895 to 1898. This necessitated the taking of the bulk 
of the testimony in Cuba, a foreign jurisdiction. In taking testi- 
mony, the Commission enjoyed the same powers as do the Circuit and 
District Courts of the United States. It was represented in Cuba 
by Commissioners authorized to take the testimony. Subpoenas for 
witnesses were issued, and oaths were administered by the Cuban 
courts pursuant to a military order of Governor-General Wood 
while the island was still under the military occupation of the. 
United States. Only through this act of comity of the local courts, 
could a delinquent witness be compelled to attend or an untruthful 
witness be punished for perjury. Considerable evidence was re- 
ceived from Spain from the military records or through written 
interrogatories. 

GENEBAL PRINCIPLES 

The organic Act of March 2, 1901, provided in section 1, that 
the Commission should 

adjudicate said claims according to the merits of the several cases, the 
principles of equity, and of international law. 

It further provided, in section 11, that the award in favor of any 
claimant should be only for the amount of the actual and direct 
damage which the claimant should prove that he had sustained, and 
that remote or prospective damages should not be awarded, nor should 
interest be allowed. With the exception of these provisions, there 
were no express restrictions on the powers of the Commission in the 
adjudication and settlement of the claims. The Act provided that 
all awards of the Commission should be final unless a new trial or 
rehearing should be granted by the Commission within sixty days 
after making the award. In case the Commission was in doubt as 
to any question of law arising upon the facts, it was authorized to 
state the facts and question of law so arising and certify the same 
to the Supreme Court for its decision. No such certification to the 
Supreme Court was made by the Commission. Although a creation 
of the municipal law of the United States, the Commission exercised 
the functions of an international tribunal, in which were to be ad- 
ministered the principles of international law and of equity by 
which the liability of an independent nation was to be determined. 
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On April 28, 1903, the Commission finally announced that it 
would be governed by the following principles : 

1. Undei Article VII of the Treaty of Paris the United States assumed 
the payment of all claims of her own citizens for which Spain would have 
been liable according to the principles of international law. It follows, 
therefore, that the sole question before this Commission is that of the 
primary liability of Spain, which is not in any way enlarged by the 
agreement of the United States to adjudicate and pay such claims. 

2. Although the late insurrection in Cuba assumed great magnitude 
and lasted for more than three years, yet belligerent rights were never 
granted to the insurgents by Spain or the United States so as to create 
a state of war in the international sense which exempted the parent 
government from liability to foreigners for the acts of the insurgents. 

3. But where an armed insurrection has gone beyond the control of 
the parent government the general rule is that such government is not 
responsible for damages done to foreigners by the insurgents. 

4. This Commission will take judicial notice that the insurrection in 
Cuba, which resulted in intervention by the United States and in war 
between Spain and the United States, passed, from the first, beyond the 
control of Spain, and so continued until such intervention and war took 
place. 

If, however, it be alleged and proved in any particular case before this 
Commission that the Spanish authorities by the exercise of due diligence 
might have prevented the damages done, Spain will be held liable in that 
case. 

5. As war between Spain and the insurgents existed in a material 
sense, although not a state of war in the international sense, Spain was 
entitled to adopt such war measures for the recovery of her authority as 
are sanctioned by the rules and usages of international warfare. If, 
however, it be alleged and proved in any particular case that the acts of 
the Spanish authorities or soldiers were contrary to such rules and usages 
Spain will be held liable in that case. 

6. As this Commission has been directed by Congress to ascertain and 
apply the principles of international law in the adjudication of claims 
of neutral foreigners for injuries to their persons and property caused 
by a parent state while engaged in subduing by war an insurrection which 
had passed beyond its control, it can not fail, in determining what are 
and what are not legitimate war measures, to impose upon the parent 
state such limitations as the concensus of nations at the present day 
recognizes as restricting the exercise of the right to remove all the in- 
habitants of a designated territory and concentrate them in towns and 
military camps and to commit to decay and ruin the abandoned real and 
personal property or destroy such property and devastate such region. 

7. Adopting therefore a wide and liberal interpretation of the princi- 
ple that the destruction of property in war where no military end is served 
is illegitimate, and that there must be cases in which devastation is not 



LAW APPLIED BY SPANISH TREATY CLAIMS COMMISSION 809 

permitted, it should be said that whenever reconcentration, destruction, 
or devastation is resorted to as a means of suppressing an insurrection 
beyond control the parent state is bound to give the property of neutral 
foreigners such reasonable protection as the particular circumstances of 
each case will permit. It must abstain from any unnecessary and wanton 
destruction of their property by its responsible military officers. When 
such neutral foreigners are included in the removal or concentration of 
inhabitants, the government so removing or concentrating them must 
provide for them food and shelter, guard them from sickness and death, 
and protect them from cruelty and hardship to the extent which the 
military exigency will permit. And finally, as to both property and per- 
sons, it may be stated that the parent state is bound to prevent any dis- 
crimination in the execution of concentration and devastation orders 
against any class of neutral foreigners in favor of any other class or in 
favor of its own citizens. 

8. Subject to the foregoing limitations and restrictions, it is un- 
doubtedly the general rule of international law that concentration and 
devastation are legitimate war measures. To that rule aliens as well as 
subjects must submit and suffer the fortunes of war. The property of 
alien residents, like that of natives of the country, when "in the track 
of war," is subject to war's casualties, and whatever in front of the ad- 
vancing forces either impedes them or might give them aid when appro- 
priated or if left unmolested in their rear might afford aid and comfort 
to the enemy, may be taken or destroyed by the armies of either of the 
belligerents; and no liability whatever is understood to attach to the 
government of the country whose flag that army bears and whose battles 
it may be fighting. 

If in any particular case before this Commission it is averred and 
proved that Spain has not fulfilled her obligations as above defined she 
will be held liable in that case. 

9. It is the opinion of the Commission that the treaty of 1795 and the 
protocol of 1877 were' in full force and effect during the insurrection in 
Cuba, and they will be applied in deciding cases properly falling within 
their provisions. 

10. As to the first clause of Article VII of the said treaty, wherein it 
is agreed that the subjects and citizens of each nation, their vessels, or 
effects shall not be liable to any embargo or detention on the part of the 
other for any military expedition or other public or private purpose 
whatever, the Commission holds that whether or not the clause was 
originally intended to embrace real estate and personal property on land 
as well as vessels and their cargoes, the same has been so construed by 
the United States, and this construction has been concurred in by Spain ; 
and therefore the Commission will adhere to such construction in making 
its decisions. 

11. But neither this particular clause nor any other provision of the 
treaty of 1795 will be so applied as to render either nation, while en- 
deavoring to suppress an insurrection which had gone beyond its control, 
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liable for damages done to the persons or property of the citizens of the 
other nation when found in the track of war or for damages resulting 
from military movements unless the same were unnecessarily and 
wantonly inflicted. 

Principles Nos. 2 and 9 were concurred in by all the Commis- 
sioners. Each of the others was sustained by a majority. These 
principles are in general terms and are very comprehensive. Their 
application to the special facts in individual cases was often a matter 
of difficulty. According to these principles the burden of proof was 
on the claimants to show, in case of destruction by the insurgents, 
that Spain was negligent in not affording protection to the prop- 
erty destroyed, and in case of destruction by the Spanish military 
authorities that the destruction was wanton and unnecessary or not 
a legitimate war measure. The general principle that the parent 
government is not responsible for the acts of insurgents beyond 
its control was clearly announced by the Department of State in the 
early stages of the insurrection. On July 1, 1895, in reply to a 
request of certain property holders in Cuba as to the liability of 
Spain for acts of the insurgents, Mr. Uhl, Acting Secretary of 
State, advised that, 

It is a generally accepted principle of international law that a 
sovereign government is not ordinarily responsible to alien residents for 
injuries that they may receive within its territories from insurgents 
whose conduct it cannot control. Within the limits of usual effective 
control law-abiding residents have a right to be protected in the ordi- 
nary affairs of life and intercourse, subject, of course, to military neces- 
sities, should their property be situated within the zone of active opera- 
tions. The Spanish authorities are reported to be using strenuous en- 
deavors to prevent the class of spoliations which the writers apprehend, 
and notification of any particular apprehended danger from the insur- 
gents would probably be followed by the adoption of special safeguards 
by the authorities. In the event, however, of injury, a claim would 
necessarily have to be founded upon averment and reasonable proof that 
the responsible officers of the Spanish Government, being in a position to 
prevent such injury, have failed to use due diligence to do so. 

Mr. Adee, Acting Secretary of State, in a communication, August 
30, 1895, to the Mapos Sugar Company, subsequently a claimant 
before the Commission, reiterated this principle in similar language. 
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In a note, April 17, 1883, to Mr. De Bounder de Melsbroeck, 
Belgian minister, Mr. Frelinghuysen, Secretary of State, said : 

The property of alien residents, like that of natives of the country, 
when " in the track of war," is subject to war's casualties, and whatever 
in front of the advancing forces that either impedes or may give them aid 
when appropriated, or which, if left unmolested in their rear, might 
afford aid and comfort to the enemy, may be taken or destroyed by the 
armies of either of the belligerents, and no liability whatever is under- 
stood to attach to the government of the country whose flag that army 
bears, and whose battles it may be fighting. 

Principle No. 8, announced by the Commission, follows the word- 
ing of this note. 

CITIZENSHIP 

The Commission, although a creation of municipal law, enjoyed 
the jurisdiction of an international tribunal in which the primary 
question to be determined in each case was the liability of Spain 
under the principles of international law and of equity. Exercising 
this jurisdiction, it was held by the Commission that the judgment 
or order of naturalization of a domestic court of the United States 
was not conclusive upon Spain, and, accordingly, not upon the de- 
fendant. The standard of proof required to overcome the presump- 
tion of citizenship raised by the record of naturalization was defined 
by Mr. Commissioner Chambers, speaking for the Commission, as 
follows : 

The burden upon the defendant in this case is to prove the legal fraud 
perpetrated by claimant in the procurement of his naturalization certifi- 
cate and cannot be shifted by evidence showing errors or irregularities in 
the proceedings or by raising a doubt merely in the mind of the Commis- 
sion. The proof can not stop at showing that the facts made to appear 
to the satisfaction of the court which granted naturalization were false. 
It must at least go to the extent of satisfying the Commission that the 
claimant knew the statements and representations made by him at the 
time he filed his original declaration and at the time of procuring the 
judgment were false, or facts must be proven from which such fraud 
would be implied, and it must appear that his false representations and 
the representations procured by him to be made by the other witnesses 
were intentionally used by him for the purpose of deceiving the court 
and thereby securing his certificate of naturalization. 
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More than two-thirds of the claimants were naturalized citizens, 
and of these the greater proportion were native Spaniards natural- 
ized during the period of the Ten Years' War of 1868-1878. 
Many were naturalized under the provisions of the Act of 1824, 
later embodied in Section 2167, Eevised Statutes, now repealed, 
by which a person who had resided in the United States three 
years next preceding his arriving at the age of twenty-one years, 
and who had " continued to reside " therein to the time of making 
application to be admitted a citizen, might, after having arrived at 
the age of twenty-one years, and after having resided within the 
United States five years, including the three years of his minority, 
be admitted to citizenship without having made the declaration of 
intention two years previously thereto. The following are illustra- 
tive cases in which the Commission held that there was such a 
failure to comply with the requirement of continuity of residence 
under the above section that the claimant was denied a standing 
before the Commission " for lack of citizenship : " Jose Tur, No. 
269, interruption of about eleven years ; Pedro y Piedra, No. 241, 
interruption of about sixteen years; Ramirez, No. 164, interruption 
of about eighteen years; Larrondo, No. 88, of about four years; 
Sieglie, No. 116, of about twenty years, — with the exception of an 
occasional brief visit to the United States during the period. In 
the cases of Bauriedel, No. 239; Iznaga, No. Ill, and Landa, No. 
217, the claimants had each made their declaration of intention 
while minors. Awards were made to Bauriedel and Iznaga and their 
citizenship accordingly sustained. The case of Landa was dismissed, 
but on other grounds. The claimant in the case of Urgalles, No. 
523, first arrived in the United States August 16, 1880, and was 
naturalized April 8, 1885, after a residence of only four years, seven 
months and twenty-three days. This case was dismissed for lack of 
citizenship. A large number of the claimants were naturalized while 
attending school in the United States, receiving at the same time 
support from their parents, natives and residents of Cuba. After 
the completion of their education and admission to citizenship, they 
frequently returned to Cuba, engaged in business, and never re- 
turned again to the United States. It was the contention of the 
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defendant in these cases that the domicile of the minor heing that of 
the father, the claimant had never fulfilled the requirements of the 
five years' residence in the United States; and, furthermore, that 
by a continued residence abroad after admission to citizenship, he 
had abandoned his citizenship, if acquired. The Commission 
accepted neither of these contentions. No case was dismissed on 
either of these grounds, although many of the claimants had not 
resided in the United States since the close of the Ten Years' War 
in 1878. A typical, but not an extreme case, is that of Abraham 
and Gonzalo Morejon, No. 27. The facts were as follows : Gonzalo 
Morejon was born in Cuba of Spanish parents, September 20, 1855. 
He came to the United States in May, 1871, attended school in 
Maine and Massachusetts, graduating from the School of Technology, 
in Boston, in February, 1878. He was naturalized in Boston Sep- 
tember 21, 1876, at the exact age of twenty-one years, returned to 
Cuba in February, 1878, immediately after his graduation, where he 
has ever since resided. His parents never resided in the United 
States. In 1880 he was three months in Key West, otherwise he has 
not been within the United States since his return to Cuba in 1878. 
He is the owner of considerable property in Cuba. Abraham 
Morejon, his brother, was born in Cuba of Spanish parents March 
16, 1857. He came to the United States in May, 1871, attended 
school in Maine and Pennsylvania, graduating from the Medical 
College of Philadelphia in March, 1879. He returned to Cuba the 
month after graduation and has since been to the United States only 
on two visits to Key West in 1882 or 1883. He married a Spanish 
subject and has eleven children. Neither his wife nor any of his 
children has ever been in the United States. He never owned any 
property in the United States. He was naturalized in Philadelphia 
October 5, 1878. The citizenship of both of these claimants was 
sustained. 

Children born abroad whose fathers were at the time of their birth 
citizens are by the laws of the United States declared to be citizens, 
provided the right of citizenship shall not descend to children whose 
fathers have never resided in the United States. The Constitution 
of Spain includes as Spaniards persons born in Spanish territory. 
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The Civil Code, however, provides that children of a foreigner born 
in Spanish dominions shall declare within a year following their 
majority or emancipation if they desire to enjoy the status of 
Spaniards (Article 19). In the case of conflicting laws on citizen- 
ship, the law of the claimant's domicile should prevail before an 
international tribunal. In no case, except possibly one, does it 
appear that the right of the claimant to a standing before the Com- 
mission as an American citizen was denied to a person claiming 
American citizenship by birth to American parents in Spanish terri- 
tory. The case of Jemot, No. 187, appears to have been dismissed 
on the ground that claimant failed to indicate his election of American 
citizenship. The claimant in that case was born in Cuba of Ameri- 
can parents, and at the time of testifying was fifty-one years of age. 
He had never been in the United States except part of a year when 
a young child, and there was no evidence of any election of American 
citizenship on his part. 

It was held by the Commission that the citizenship of the wife 
follows that of the husband (Casanova, No. 33; Otazo, "No. 470). 

CORPORATIONS 

In the treaty of peace by which the United States agreed to adju- 
dicate the claims, as also in the organic Act creating the Commis- 
sion, no special reference was made to artificial persons. The Com- 
mission was created to " receive, examine and adjudicate all claims 
of citizens of the United States against Spain, which the United 
States agreed to adjudicate and settle " by Article VII of the Treaty 
of Paris. The question of the right of corporations chartered under 
the laws of the States of the Union to present claims before the 
Commission was raised by the Government by filing pleas in abate- 
ment. The Commission, in passing on these pleas, decided that a 
corporation could prosecute a claim to adjudication, but reserved the 
right to determine on final consideration in case a claim was estab- 
lished, whether or not any part of the award should inure to the 
benefit of the shareholder, who, as an individual, could not have 
prosecuted a claim to adjudication. Several cases were thereafter 
prosecuted to final determination by claimant corporations and 
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awards were made in favor of the corporations regardless of the 
citizenship of the individual stockholders. 

In three cases, the Oonstancia Sugar Company, No. 196.; the 
Central Tuinucu Sugar Cane Manufacturing Company, No. 240, 
and the Narcisa Sugar Company, No. 139, nearly all of the stock 
was held by Spanish subjects at the time of the destruction for 
"which claim was made, as also at the time of the conclusion of the 
Treaty of Peace. In the Oonstancia, 4,975 of a total of 5,000 
shares; in the Tuinucu, 1,390 of a total of 1,500 shares, and in the 
Narcisa, 1,960 of a total of 2,000 shares, were held by Spanish sub- 
jects. In each of these cases an award was made in favor of the 
claimant corporation. The decision in the case of Hernsheim, No. 
297, is no exception to the holdings in these cases. This claim was 
presented in the name of Isidore Hernsheim, in trust for the stock- 
holders of S. Hernsheim Brothers and Company, Limited. The 
firm of Hernsheim Brothers and Company was incorporated under 
the laws of Louisiana, April 14, 1896, and on April 16, 1901, a reso- 
lution was passed by the board of directors making an equitable 
assignment of the claim against the United States to Isidore Herns- 
heim in trust for the stockholders of the company as they then existed. 
Subsequently, but at the same meeting, a resolution was passed ap- 
pointing two liquidators to settle up such affairs of the corporation 
as remained undisposed of. However, " there was nothing for them 
to do, the business having been already practically closed up." The 
corporation went into liquidation and the liquidation was completed 
in 1901 under the laws of Louisiana. The claimant was therefore 
a naked trustee to receive and distribute the proceeds of any award 
which might result from the claim for the use and benefit of certain 
individuals who were formerly stockholders in a corporation now 
extinct. These beneficiaries were, therefore, the real parties in 
interest. The Commission made the following order of award : 

This case was submitted upon petition, answer and evidence, and the 
Commission being of the opinion that the claimant is entitled to relief, 
an award is hereby made in his favor against the United States for the 
sum of $23,848, being 2,168 twenty-five hundredths of $27,500.00, being 
the damages caused by the delay of the Spanish authorities in Cuba, in 
the years 1896 and 1897, in permitting the exportation of tobacco of the 
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claimant; no award being made for the benefit of the owners of 332 
twenty-five hundredths of the tobacco on account of their lack of citizen- 
ship. (Commissioner Maury did not sit.) (Commissioner Chandler 
dissents from the award.) (Adopted December 22, 1906.) 

PERSONAL INJURIES 

There were filed 152 claims, aggregating $2,825,200, for death or 
personal injury as the result of the blowing up of the battleship 
Maine in Havana harbor, February 15, 1898. These were all dis- 
missed by the Commission (Commissioner Chambers dissenting) on 
the ground that no individual claim against a foreign government 
arises in favor of an officer or seaman of a ship of war who receives 
injuries to his person in the line of duty ; and that the claim against 
the foreign government is wholly national. Any injury to an officer 
or seaman is merged in the national claim and he must look to his 
own government for remuneration. 

By the Cushing-Calderon protocol of January 12, 1877, which 
was in force during the insurrection, American citizens in Cuba were 
entitled to a trial by the ordinary jurisdiction, regardless of the 
nature of the offense, except in case of being captured with arms in 
hand, in which event they were entitled to a trial by ordinary council 
of war in conformity with Article 2 of the law of April 17, 1821. 
A large number of claims were presented for injuries suffered as a 
result of alleged wrongful arrest, detention or infliction of death. 
Awards were made in twenty-one of these cases. In the Otazo case, 
No. 470, and in the Covin case, No. 28, awards respectively of 
$30,000 and $20,000 were made for the wrongful infliction of death 
to American citizens. The victim in the Otazo case was, according 
to the evidence presented by the claimant, taken from his home 
on the night of October 31, 1896, by direction of a subordinate 
Spanish officer, and deliberately killed without a trial of any kind. 
In the Govin case the victim, Charles Govin, accompanied the 
filibustering expedition of the Three Friends which left Key West 
and landed in Cuba July 6, 1896. He went as an accredited corre- 
spondent of the Daily Equator Democrat of Key "West. According 
to the testimony offered by the claimant, three days after landing, 
Govin was captured in company with several insurgents, and on the 
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following morning was killed, as also were three of his companions. 
There was some testimony to show that Govin drilled in Key West 
with the expeditionary forces, and that at the time of his capture he 
was armed. In the case of Ruiz, No. 112, an award of $40,000 was 
made. Dr. Euiz was arrested February 4, 189V, on the charge of 
having been implicated with the insurgents in derailing a train. He 
was thrown into prison and kept incommunicado where he mysteri- 
ously died after fourteen days pending the settlement between the 
Governments of the United States and Spain of his right, under the 
protocol of 1877, to have his case transferred from the military to 
the civil tribunal. 

Although no award was made merely for the arrest of American 
citizens, awards were made in several cases for wrongful detention 
and treatment after arrest. The most aggravated of these cases was 
that of Larrieu, Kb. 468a. Francisco Larrieu, an American citizen, 
resident of Cardenas, Cuba, was arrested in that city by the authori- 
ties on May 15, 1896. He was not released until March 11, 1897, and 
died in March, 1901, in his forty-eighth year. Some evidence was 
offered in support of the allegation that his death directly resulted 
from the treatment accorded him during his long imprisonment. The 
Commission awarded $50,000. In the case of Louis Someillan, No. 
167, the claimant was twice arrested and detained by the Spanish 
authorities — January 15, until April, 1896, and July 7 to November 
26, 1896. Upon his release, in November, 1896, he was expelled 
from the island. The evidence before the Commission clearly estab- 
lished the fact that a son, with the same name, and in business with 
the claimant in Havana, was the agent of the Cuban Junta, and 
assisted in transmitting information as to the landing of expeditions 
between the Cuban authorities in the field and their agents in Key 
West. The evidence, however, failed clearly to establish the implica- 
tion of the claimant in this service, and an award of $20,000 was 
made. In Scott, No. 328, the claimant was arrested and detained 
from January 8, 1897, to March 27, 1897, on which date he was ex- 
pelled from the island. The Commission awarded $5,000. In these 
claims resulting from arrest and imprisonment, in which awards were 
made, there was evidence to show either a failure of the Spanish 
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authorities to comply with the guarantee of the rights of trial in the 
protocol of 1877, undue delay in effecting a trial, or mistreatment 
of the person during confinement. 

DAMAGES BY INSURGENTS 

The claimants were not entitled, according to the governing prin- 
ciples announced by the Commission, to recover for damages done 
by the insurgents unless it was alleged and proved in the particular 
case that the Spanish authorities, by the exercise of due diligence, 
might have prevented the damages. The leading case before the 
Commission on the question of due diligence was the Hormiguero, 
No, 293. A large part of this claim was for the destruction of cane 
fields and other property by the invading forces of Generals Maceo 
and Gomez on December 15, 1895. The insurrection began Febru- 
ary 25, 1895, by a simultaneous uprising at various points through- 
out the island. To give system and enthusiasm to the separated 
groups of insurgents, General Maximo Gomez and General Antonio 
Maceo traversed during October, November, and December, 1895 
with a large but varying force, the island from east to west. Claim 
ant's estate was located in the Province of Santa Clara, north of the 
city of Cienfuegos, midway between the eastern and western ex- 
tremities of the island, and in the track of the forces of Gomez and 
Maceo. It was contended by the claimant that the damages com- 
mitted by these invading forces resulted from the negligence of Spain 
in not preventing the landing of both Maceo and Gomez in the east- 
ern extremity of Santiago Province in March and April, in not sup- 
pressing the insurrection at its very outbreak, in not preventing the 
landing of the Roloff-Sanchez expedition in July, 1895, by which 
the forces of Santa Clara Province were supplied with arms and 
ammunition, in not preventing the crossing of the Jucaro-Moron 
Trocha by the invading forces, and in not preventing various other 
movements of the insurgent forces prior to the date of the damages 
ior which claim was made. The Commission, however, held that 
the contentions of the claimant in these particulars were not sustained 
by the evidence. In the opinion handed down by the Commission 
(Maury dissenting) the following statement was made : 
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The Commission having previously held that the insurrection from 
the first, as a whole, went beyond the control of Spain, and it appearing 
and being conceded by the claimant in this case that the Spanish troops 
did not fail to use due diligence on the loth of December at Hormiguero, 
it is questionable whether the Commission is authorized to review the 
military situations and operations at the various times and places men- 
tioned, so remote were they from the 15th of December and Hormiguero, 
and to condemn the plans, acts, and omissions of the military com- 
manders as proving such a lack of due diligence on the part of the 
Spanish authorities as to make Spain liable for the damages done by the 
insurgents at that time and place. At all events, it is certain that no 
legal precedents have been found which would in our opinion, justify the 
Commission in entering upon such review and condemnation. 

Under this ruling of the Commission, in order to establish lia- 
bility of Spain for damages by insurgents it was necessary to prove 
the failure of the Spanish authorities at the time and place to exer- 
cise due diligence in affording protection. A large amount was 
claimed before the Commission for the burning of cane by the in- 
surgents. Early in the insurrection the general in charge of the 
Cuban forces, with the twofold purpose of depriving the Spanish 
Government of revenue and of compelling, by removing the possi- 
bility of employment, the colonos and laborers on the sugar planta- 
tions to join the Cuban forces, ordered the burning of cane fields. 
The order was subsequently limited to those estates which attempted 
to grind. The evidence taken in the cases before the Commission 
clearly established as a general proposition the impossibility of pro- 
tecting, by forces of the regular army, the extensive cane fields 
throughout the Island In only one case, that of the Central Tuinucu 
Sugar Company, ~No. 240, was recovery for the burning of cane 
fields by the insurgents granted. The facts in this case were peculiar. 
The Commission found in this case evidence to show that the in- 
surgents threatened to destroy the property if an attempt at grinding 
was made, that the Spanish authorities ordered the claimant to pro- 
ceed with the grinding and promised protection. While a Spanish 
force of 350 men was erecting fortifications on the batey, the in- 
surgents began burning the cane fields of the estate and continued 
burning them for several days, until the fields were nearly all burned. 
The Spanish forces remained within the batey and made no effort to 
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prevent the burning. It was contended by the defendant that it was 
a question of military discretion, which could not be reviewed by the 
Commission, on the part of the commanding officer whether he should 
divide his forces in order to prevent the burning of the cane, and 
possibly so weaken the force on the batey as to enable the insurgents 
to burn the mill or whether he should keep his forces united for the 
protection of the buildings of the batey. The Commission held, how- 
ever, that the Spanish authorities were negligent and made an award 
accordingly. 

In the case of Rodriguez, No. 479, an award was made for the 
destruction of household goods by the insurgents, the Spanish authori- 
ties having arbitrarily refused the claimant permission to remove 
them to a place of safety. So also in the case of Thorne, No. 248, 
an award was made for a quantity of tobacco burned by the insur- 
gents, it appearing to the Commission that the claimant had been 
prevented by the Spanish authorities from removing it to a place of 
safety. In reporting these cases the Commission says: 

In neither of the above-cited cases was it shown that by reasonable 
diligence the Spanish Government could have prevented the destruction 
of the buildings, but having unreasonably refused to permit the removal 
of the household goods in the one case, and having actively and without 
warrant interrupted and prevented the removal of the tobacco in the 
other case, awards were made the respective claimants, the Commission 
feeling that it was justified under the broad jurisdiction granted it by 
statute to disregard the strict application to these cases of the common- 
law principles which, if applied, would perhaps have prevented a recovery 
and defeated what were regarded by the Commission as meritorious 
claims. 

ACTS OF SPANISH AUTHORITIES 

In order to recover for the burning of property by the Spanish 
authorities it was necessary, under the ruling of the Commission, to 
show either that the burning was wanton and unnecessary, or that 
it was not a legitimate war measure. In no case was a claimant 
successful in recovering for the burning of cane by Spanish authori- 
ties, and in only a few cases were awards made for the burning of 
buildings by the Spanish authorities. (Casanova, No. 33.) The 
evidence before the Commission in the various cases showed that a 
large part of the burning of buildings chargeable to the Spanish 



LAW APPLIED BY SPANISH TREATY CLAIMS COMMISSION 821 

authorities was for the effective enforcement of the concentration of 
the rural population in fortified centers, which was recognized as a 
legitimate war measure. If, however, the Spanish authorities ap- 
propriated or made use of the claimant's property, relief was granted. 
Awards were made in many cases for the appropriation of cane tops 
for forage, the use of buildings as quarters for the troops or for 
reconcentrados or for other purposes. In the Constancia, No. 196, 
an award was made for the use of claimant's private railway by the 
Spanish troops. The largest and most numerous awards were made 
for the appropriation of cattle by the troops. (Keyes, No. 153; 
Del Valle, No. 222 ; Del Valle, No. 278 ; Iznaga, No. 279 ; Iznaga, 
No. 111.) Of the principle of liability for the appropriation of 
private property as distinguished from the principle of liability for 
its destruction the Commission in its final report says : 

Awards were * * * made for appropriations of property by the 
Spanish authorities in cases where the property was used by such au- 
thorities, regardless of the purpose of the appropriations. In other words, 
a different rule was applied in cases where property was destroyed to 
prevent its falling into the hands of the enemy from that applied where 
property, for like purpose, was seized and used by the Spanish authori- 
ties. In the one case, ordinarily the state, under international law, incurs 
no liability, while in the other, the owner of the property, in the class of 
cases passed upon by the Commission, is, in the opinion of the Commis- 
sion, entitled to compensation for the property so appropriated and used. 

In these cases (cattle cases) the Spanish officials, operating from their 
permanent garrisons, made the appropriations systematically from time 
to time, taking live stock for the sustenance of the garrisons and for 
shipment to the larger cities in the island. These appropriations for 
shipments were undoubtedly made for the double purpose of furnishing 
supplies to the Spanish soldiers stationed at the points to which the 
cattle were consigned, and at the same time to prevent their appropria- 
tion by the insurgents. 

Under number 10, of the governing principles announced by the 
Commission in April, 1903, and given above — that the stipulation 
in Article VII of the treaty between the United States and Spain 
of 1795, that the subjects and citizens of each nation, their vessels 
or effects, should not be liable to any embargo or detention on the 
part of the other for any military expedition or other public or 
private purpose whatever, embraced property on land as well as 
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vessels and their cargoes — awards were made in the cases of Herns- 
heim, No. 297; Bauriedel, No. 239, and Gato, No. 171, for the 
detention of tobacco in Havana under a decree of the Governor and 
Captain-General of May 16, 1896, prohibiting the exportation of 
leaf tobacco from the Provinces of Havana and Pinar del Rio. 

AID TO THE INSURGENTS 

In several cases there was testimony tending to show that the 
claimants had sympathized with the insurgents in their struggle 
against Spain; but it was difficult to prove positive acts of hostility 
to the Spanish Government. In the case of Caldwell, No. 283, the 
claimant admitted voluntary enlistment and service with the Cuban 
forces ; and his claim for property losses was dismissed on final hear- 
ing. Likewise one of the claimants in Jova, No. 122, admitted 
service in the Cuban Army; and redress for property losses was 
denied him. In Iznaga, No. Ill, the claimant, with the consent of 
the Spanish authorities, paid to the insurgents certain amounts for 
permission to remove his cattle from his estates. The evidence 
showed that he was unable without this permission or without the 
protection of the Spanish troops to remove his cattle. He was not 
for these payments denied a standing before the Commission. The 
claimant in Bauriedel, No. 239, likewise received an award although 
the evidence showed a contribution by him of $2,500 to the Cuban 
Junta for permission to remove lumber from the interior of the 
island. According to the testimony of the claimant this payment 
was made only after advising with the American Consul-General 
and solely in order to save the lumber which the insurgents had 
prevented him from removing. 

Few written opinions were filed by the Commission. The prin- 
ciples involved and decided in a particular case can accordingly be 
determined only by an examination of the evidence with the order of 
award or dismissal. 

Samuel B. Cbandall. 



